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A, ASSIGNMENTS OF ERROR

1. Thejuvenile court erroncously denied éppellantA.B.‘s motionto
dismiss a charge of possession c;f matijuana under RCW 13.40.070(3) where the
State previously filed a probation violation stemming from the same incident and
same conduct.

2. Thejuvenile court crred in enterin g an Order of Adjudication and
Disposition against A.B. for possession of marijuana. |
B. ISSUE PERTAINING TO ASSIGNMENTS OF ERROR

L. Under RCW 13.40.070(3) the State is required to elect between
filing an information and modifying community supervision when those actions
are based on the same conduct. Here, the State sought modification of A.B.’s
previous disposition because A.B. violated the condition of his community
supervision that he atfend school regularly after he was suspended from school
because of possession of marijuana, where the State also filed an information
charging A.B. with possession of marijuana under age 21. Did the juvenile
court erroneously deny A.B.'s motion to dismiss the marijuana charge when the
probation violation, for which he received punishment, stemmed from the same
conduct that resulted in the criminal charge? Assignments of Errvor 1 and 2.
C. STATEMENT OF THE CASE

A.B. appeals from his adjudication for possession of marijuana at

Sequim High School on October 8, 2015. Before A.B.'s stipulated facts




hearing for the offense on May 12, 2015, his community SllPGI‘ViSiOl’l and
disposition for a priﬁr juvcniie\ adjudication for possession of marijuana were
modified based on a probation violation for possession of marijuana on
October 8, 2015. AB. argues that under RCW 13.40.070(3), the State could

not file both a petition to modify his community supervision and an

information charging him with a crime based on the same conduct.

1 Original {uvenile disposition order, cause no. 15-8-00012-2

A.B. entered a plea to unlawful possession of marijuana under age 21 in
the Juvenile Division of the Clallam County Superior Court in Cause No. 15-8-
00012-2 on April 16, 2015, and an order of disposition was entered the same
day, Clerk’s Papers (CP) 38, 43-51 (Response to Motion to Dismiss, March
28, 2016, and attached Order on Adjudication and Disposition) (Appendix A).
Among the conditions of the supervision contained in the Order on
Adjudication is the requirement that A.B. attend school without unexcused
absences, tardiness or disciplinary referrals. CP 47. App. A at 5. (Order on
Adjudication, Section 4.13 B, at p. 5). In Sections 4.13 A and N of fhe Order
on Adjudication, A.B. was also ordered to refrain from committing new
offenses and refrain from using illegal drugs and alcohol. CP 48. App. A at
pp. 5 and 6.

2. Probation violation filed October 8, 2015
2




A.B. was suspended i ro@ Sequim High School for five days on October
8, 2015. On October 8, 2015 the Scﬁuim School District filed a Notice of
Disciplinary Action in Cause No. 15-8-00012-2. CP 38, 55. App. B. the
Notice of Disciplinary Action stated that the basis for the suspension is:

“The reason for this action is the following alleged misconduct:
[A.] was in possession of marijuana, a vaporizer and vapes.”

CP 55. App. B.

The school suspension began October 9, 2015 and was for a period of
twenty days, but could be reduced to five days if A.B. obtained a drug and
alcohol assessment and followed the recommendation of the assessment. CP
68.

A.B.’s school suspension began October 9, 2015. CP 55. A.B.s
juvenile probation counselor (JPC) filed a violation report to the court on the
same day, stating that:

"[A.] was suspended from school and might be able to return after 5

days (sce attached). [A.] was court ordered to complete Drug and

Alcohol treatment and isn’t finished yet due to a relapse he had over the

summer,”

CP 54. Appendix C. The School District Notice of Disciplinary Action
for Student Long Term Suspension was attached to the Violation Report.

The Clailam County Prosecutor’s Office filed a Petition for Order

Modifying Sentence on October 9, 2015 in cause no. 15-8-00012-2, alleging
3




that A.B. Virolated the condition of his disposition order, referring to the
Notice of Violation filed by his JPC on October 9, 2015. CP 52. App. D.
The JPC recommended that the court impose ten days in detentionr and
recommended that the court extend A.B.’s probation to complete drug and
alcohol treatment. CP 54. App. C.

| At a‘ probation violation heariﬁg on October 15, 2015, A.B. admitted
the violation and the juvenile court imposed four days with credit of one day
served in detention, extended his probation until January 15, 2016. CP 38-
39. The court entered an Order Modifying Community Superv.ision on
October 15, 2015, finding that A.B.’s admitted the violation and imposed four
days in detention and an extension of probation to January 13, 2016, and that
A.B. obtain a substance abuse cvaluation and follow all Chemical
Dependency Disposition Alternative treatment recommendations, CP 57-58.
App. E.

3. Current adjudication, cause no. 15-8-00112-9

On October 26, 2015, the Clallam County Prosecutor’s Office received
a law enforcement Referral Sheet! originating from the same allegation that
A.B. possessed marijuana at school on October 8, 2015, which resulted in his

suspension. CP 38 (Response to Motion to Dismiss, at 1, 2).




The State filed an information on November 4, 2015, charging A.B.
possession of marijuana under age 21 in cause no. 15-8-00112-9. CP 77;
RCW 69.50.4013(2); RCW 69.50.4014; RCW 69.40.204(c)(22). The
information stemmed from the same incident that resulted in AB.'s.
lSllSpenSiOIl and probation violation. CP 39, 77.

A.B. moved to dismiss the charée based on RCW 13.40.070(3), which
requires the State to choose between modifying éommunity supervision or
filing a criminal charge based on the same conduct. CP 60-72, 76. A.B.
argued that RCW 13.40.070(3) permitted the State to file either a probation
violation or an information charging a crime for a given infraction, but not
both, CP 31, 60.

The matter came on for hearing on March 31, 2016, before the
Honorable Christopher Melly. Report of Proceedings® (RP) (3/31/16) at 2-
11, The State argued the probation violation was based on A.B.'s suspension
from school, while the criminal charge was based on possession of marijuana,
the underlying event that resulted in his suspension from school. RP

(3/31/16) at 3-4. After hearing argument, the court took the matter under

1
CP 59,
* The record of proceedings consists of the following sequentially paginated hearing dates:
RP—November 5, 2015; December 17, 2015; February 18, 2016; February 25, 2016; March
3,2016; March 31, 2016; April 28, 2016, and May 12, 2016,
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advisement. RP (3/31/16) at 10,

The court filed a Memorandum Opinion on April 6, 2016 delnying the
defense motion to dismiss and found that thé State was ﬁot precluded from
filing the information charging A.B. with possession of marijuana. CP 20.
App. F. The Decision provides in refevant part:

The Order on Adjudication imposed as a condition of sentence the
requirement that the Respondent have no disciplinary referrals. It is
beyond objection that a suspension from school is a disciplinary
action. The school district could impose that action for a multitude of
student behaviors, including possession of marijuana on school
grounds. But the Court does not believe that it is in the province to
look behind the school district’s action.

Where a defendant’s acts supports charges under two criminal
statutes, a Court weighing a double jeopardy challenge must determine
whether, in light of legislative intent, the charged crimes constitute the
same offense. To determine if a defendant has been punished multiple
times for the same offense, the “same evidence” test has been applied.
Under this test, two convictions constitute different offenses for
putrposes of double jeopardy if each conviction includes elements not
included in the other, or requires proof of a fact the other does not.
State v. Villanueva-Gonzales, 175 Wn.App. 1, 5,304 P.3d 906 (2013).

By establishing the school’s suspenston, the State proved elements not
required for the possession [of marijuana] under 21 charged here.
And by establishing the elements of both age and possession here, the
State gains no advantage in establishing the school suspension which
must be proven independently. Both the probation violation and new
charge rely on different allegations and different elements and both
can proceed without offending RCW 13.40.070(3).

CP 23-25. App. F.




The case came on for stipulated facts trial on May 12, 2016. RP
(5/12/16) at 2-8. After reading the probable cause statement and police
1'epoi1, the court found A.B. committed the offense of poésessionlof
marijuana while under the age of 21, RP (5/12/16) at 3-4; CP 18, The court
imposed standard range sanctions of six months of communilﬁr supervision
and 16 hours of community restitution. An Order on Adjudicatioh and
Disposition was entered May 12, 2016. CP 6-14.

Timely notice of appeal was filed on May 12, 2016. CP 17. This

appeal follows.

D. ARGUMENT

1. THE STATE WAS PROHIBITED UNDER
RCW 13.40.070(3) FROM CHARGING A.B,
WITH POSSESSION OF MARIJUANA AFTER
MOVING TO MODIFY A.B.'S COMMUNITY
SUPERVISION FOLLOWING SUSPENSION
FROM SCHOOL BASED ON THE SAME
CONDUCT

A.B.’s adjudication of guilt for possession of marijuana must be
reversed because the State already moved to modify his community supervision
based on his possession of marijuana at his school. The trial court erved in
denying the motion; dismissal is required because the modification motion and
the marijuana charge relied on the same underlying conduct of possession of

marijuana at his school.




At issue is whether RCW 13.40.070(3) prohibits the State from filing
both a motion to modify a juvenile’s community supervision and a criminal
charge based on the same criminal offense.

RCW 13.40.070(3) provides that upon determining jurisdiction and
probable rcause, "the prosecutor shall either tile an information in juvenile court
or divert the case, as set forth in subsections (5), (6), and (7} of this section. . ..
In lieu of filing an information or diverting an offense a prosecutor may file a
motion to modify community supervision where such offense constitutes a
violation of community supervision." (emphasis added). App. G.

Issues of statutory construction are reviewed de novo. Welch v.
Southiand Corp., 134 Wn.2d 629, 632, 952 P,2d 162 (1998). This Court has
previously held that it assumes that the Legislature meant what it said in the
plain language of the statute. Geschwindv. Flanagan, 121 Wn.2d 833, 841, 854
P.2d 1061 (1993). If the statutory langnage is unambiguous, it is not subject to
judicial construction. Stafe v. Howell, 119 Wn.2d 513, 518, 833 P.2d 1385
(1992). “The purpose of statutory construction is ‘to give content and force o
the language used by the Legislatare.” ” State v. Murrin, 85 Wn.App. 754, 757-
58,934 P.2d 728 (1997) (quoting Stafe v. Wilson, 125 Wn.2d 212,216,883 P.2d
320 (1994)).

a. The State is prohibited from charging A.B. with possession of
8




marijuana because it relied on the underlying conduct in its
. motion to modify his community supervision,

In this case, the State has chosen to file the criminal charge in the face of
settled law prohibiting the filing of an information on the same conduct as the
probation violation. In Murrin, 85 Wn.App. at 759-60, Division One held the
plain language of RCW 13.40.070(3)’l0 mean that if the State elects (o file a
probation modification “in lieuw” of a criminal charge, then it cannot also file a
criminal charge based on the same conduct. Murrin, 85 Wn.App. at 756.

In that case, Murrin was placed on community supervision for téking a
motor vehicle without permission. Murrin violated his community supervision,
and his probation officer filed a notice of modification which alleged the
following violations: failure to perform community service, failure to pay
restitution, curfew violation, and new offenses taking another motor vehicle and
possessing burglary tools.  Murrin, 85 Wn.App. at 756. The trial court
modified Murrin's disposition and ordered him to spend 15 days in detention.
Murrin, 85 Wn.App. at 757.  Subsequently, the State charged Murrin with
taking a motor vehicle without permission for the same incident that resulted in
the violation. Murrin, 85 Wn.App. at 757. The trial court dismissed the
information, ruling that the State could not both seek modification of
community supervision and file an information based on the same conduct.

9




Murrin, 85 Wn.App. at 757. On appeal, Division One affirmed the trial court's
dismissal and held:

The final sentence of subsection (3) grants the prosecutor
discretionary relief from the preceding mandate, and allows the
alternative of filing a motion to modify community supervision where
the alleged offender is subject ta such supervision and the new offense
constitutes a violation of the terms thercof. This alternative is introduced
by the phrase, “[in lieu of {iling an information or diverting an offense.”

To read the phrase “in lieu of” as permitting the State to both modify
community supervision and file an information based on the same
conduct is a “strained consequence” that should be avoided. Plain
language does not require construction,

We hold that because the Legislature used the words “in lieu of”,
and the ordinary meaning of these words is “instead of”, the State is
prohibited from both seeking modification of community supervision
and filing an information based on the same conduct.

Murrin, 85 Wn.App. at 758-59 (footnotes omitted).

The Court concluding by holding “the express language of RCW
13.40.070(3) mandates the State to elect between filing an information and
modifying community supervision when basing such State action or the same
conduct." Murrin, 85 Wn. App. at 760 (emphasis added).

It is noteworthy that the Court chose to use the term "conduct” as the
final word in its Opinion, rather than the statutory term "offense,” signaling that

the statute should apply when the modification motion relies on the same

conduct as the information, not only when the modification motion specifically
relies on a criminal offense. |
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Six years later, this Court explicitly adopted the holding in Murrin in
State v. Tr&}z, 117 Win.App. 126, 69 P.3d 884 (2003). Tran, who was fourteen
vears old at the time, was stopped for speeding. He told the police that he did
not have a license and he "was brought home on January 24, 2002 by the Clark
County Sheriff's Office for driving without a Iiceﬁse." id. at 129, n.1. Tran {&fas
still on community supervision for his previous juvenile offenses. Tran's sister
informed his probation officer that the Clark County Sheriff's Office had brought
Tran home for duiving without a license. Tran’s probation counselor filed a
motion for an arrest warrant for Tran and for a hearing to modify Tran's
dispositior; order, listing four probation violations, which included: (a) violation
of a federal, state or local law and being in the company of a person known to be
violating the law; (b) that Tran was brought home on January 24, 2002 by the
Clark County Sheriff's Office for driving without a license; (c) that Tran was
picked up by the Beaverton, Oregon Police Department for curfew violation on
or around January 24, 2002; (d) unexcused absences from Heritage High School;
and (e) that Tran failed to return home on January 24, 2002, Tran, 117 Wn, App.
at 129 n.1. Tran admitted the violations, including violation “(b).” The court
ordered him to serve 30 days in detention. Tran, 117 Wn.App. at 130.

The State also filed an information charging Tran with driving without a

license in violation of RCW 46.20.005. Tran moved to dismiss under RCW
11




13.40.070, arguing that the State could not file both a motion to modify
community supervision and an information chargri ng him with a crime based on
the same unlicensed driving incident. Tran, 117 Wn. App. at 130,

The State argued the modification did not rely on the criminal offense
because when it alleged Tran was brought home for driving without a license,
the allegation referred to a violation of Tran's house rules because he was out at
night past curfew, contrary to his community supervision conditions., rather
than violation of a criminal offense, Id. at 129, n.2,

The trial couﬁ denied Tran's motion to dismiss, ruling that the probation
violation “(b)” focused on Tran's sister's statermnent to the probation officer that
Tran was “brought home”; and although the “violation (b)” includes
“information” about Tran's having driven without a liéense, it did not contain
sufficient elements to support a criminal charge. Tran, 117 Wn.App. at 130.
The trial court found that because the elements of driving without a license were
not specified in the affidavit supporting the probation violation, the affidavit did
not charge Tran with an offense. /d. at 131,

On appeal, this Court adopted the holding in Muwrrin, supra, and by
implication ratified the meaning of “conduct” to fall within the plain meaning of
the term “offense,” following the broadening of the statutory term "offense"” to

include the conduct underlying an alleged offense in Murrin.  Tran, 117
12




Wn.App. at 134,

Aplainreading of RCW 13.40.070(3) shdws that the State may move to
modify community supervision "in lieu of” filing an information for an offense,
but it may not do both. See e.g,, Tran, 117 Wn, App. at 134; Murrin, 85 Wn.
App. at 760.  See | also,  Gesclwind, 121 - Wn2d at 841

Here, A..B. was on community supervision and then was found to have
brought marijuana and a vaporizer smoking device to school, and was
subsequently suspended. The reason A.B. did not attend school was because
he was suspended as a direct result of possession of marijuana. At the
modification hearing, A.B. was given an additional four days in detention and
therefore punished for the offense underlying the violation. CP 58. He was also
ordered to obtain a substance abuse evaluation and follow the treatment
requirements, CP 58.

Following the modification hearing, the State also elected to chargé AB.
with possession of marijuana. Because the State chose to seck modification of
A.B.s prior disposition, it could not subsequently file a charge for possession of
marijuana based on the same underlying conduct, Murrin, 85 Wn.App. at 759;
Tran, 117 Wn.App. at 134.

The trial court’s belief stated in its Memorandum Opinion that it cannot

look *“behind the school district’s action” is misplaced, CP 23, Unlike Tran,
i3




who had a plethora of alleged violations, there is no mistéking what conduct
lead to A.B.’s suspension from school. In 7ran, the juvenile had a variety of
potential violations that could halve led to school suspension. Tran, 117
Wn.App.at 129,n. 1. In A.B.’s case, however, the sole allegation leading to the
suspension is that he possessed marijuana. Therefore, the suspension could not
have been based on any other offense or conduct—the possess'ion of marijuana
is @ priori the conduct that resulted in the school suspension. In other words,
but for the marijuana, there would have been no basis for a probation violation.

b. Prohibiting the State from charging A.B. with possession of

marijuana follows the legislative intent of

RCW13.40.070.

Statutes must be interpreted in accordance with the intent of the
Legislature, Purse Seine Vessel Ohwners Ass'nv. Moos, 88 Wn.2d 799, 567 P.2d
205(1977). Statutes should be construed to effect the legislative purpose and to
avoid unlikely, strained or absurd results. State v. L., 101 Wn.App. 595, 602,
6 P.3d 596 (2000).

In enacting the Juvenile Justice Act of 1977 (JIA), the Legislature sought
to hold juveniles accountable for their crimes and to deal with juvenile offenders
in a consistent manner, while preserving the rehabilitative goals of the juvenile
Jjustice system. When solving a dispute that rests on the JIA's legislative intent,

the reviewing court must ensure that the decision “effectuates to the fullest
14




possible extent” the dual purposes of the IJA. State v.L.W. 101 Wn.App. 595,
6 P.3d 596 2003 (quoting State v. Rice, 98 Wn.2d 384, 394, 655 P.2d 1145
(1982)). “The policies {ofthe JJA] are twofold: to establish a system of having
primary responsibility for, being accountable for, and responding to the needs of
youthful offenders; and to hold juveniles accountable for their offenses.” Stare
v. Schaaf, 109 Wn.2d 1, 743 P.2d 240 (1987), (citing State v. Rice, 98 Wn.2d at
392).

The purposes of the JJA are explicitly set forth in RCW 13.40.010(2) as
follows:

It is the intent of the legislature that a system capable of having
primary responsibility for, being accountable for, and responding to the
needs of youthful offenders ... be established ... [and] that youth, in turn,
be held accountable for their offenses and that commmunities, families,
and the juvenile courts carry out their functions consistent with this
intent.

Other “equally important purposes™ of the JJA include:
(a)y Protect]ing] the citizenry from criminal behavior;

(c) Mak[ing] the juvenile offender accountable for his or her

criminal behavior; ‘

(d) Provid[ing] for punishment commensurate with age, crime, and
criminal history of the juvenile offender;

(f) Provide for the rehabilitation and reintegration of juvenile
offenders;
(g) Provide necessary treatment, supervision, and custody for
juvenile offenders; [and]
15




(h) Provid{ing] for handling of juvenile offenders by communities
whenever consistent with public safety; ...

RCW 13.40.010(2).
Under the dual purposes juvenile statutory scheme, the juvenile justice
system imposes lesser penalties than the adult criminal system which has a

“punitive purpose and much more serious penalties.” Stafe v. J.H., 96 Wn.App.

167, 172, 978 P.2d 1121 (1999). “The penalty, rather than the criminal act .

committed, is the factor that distinguishes the juvenile code from the adult
criminal justice system.” Stafe v. Schaaf, 109 Wash.2d 1, 7-8, 743 P.2d 240
(1987).

The difference in policy and ;p1'ocedu1'e is largely because the primary
responsibility of the juvenile justice system is to respond to the needs of juvenile
offenders, and because of the age and vulnerability of juvenile offenders. State v.
Kuhiman, 135 Wn.App. 527, 531, 144 P.3d 1214 (2006) (citing Schaaf, 109
Wn.2d at 22),

Here, the legislative intent supports the holding that “conduct” is the
underlying unit to consider in RCW 13.40.070(3), as this Court has previously
found in Tran.

The sanction that A.B. received for the probation violation provided the
degree of correction, accountability, punishment, and treatment the Legislature

16




intended in RCW 13.40.010(2) by imposition of the probation violation in lieu
of a criminal adjudication.  The probation violation subjected AB. to
accountabiliﬁr and punishment by receiving four days of detention, and
treatment by ordering a diug evaluation and compliance with treatment
recommendations. CP 58. No further rehabilitative affect could be achieved by
filing the criminal information. Accordingly, the legislative intent of
punishment, accountability, and treatment is fulfilled by prohibiting the filing of
a subsequent criminal charge for the same conduct that 1'é3111ted in the probation
violation.

Permitting the State to split the conduct of possession of marijuana into
different actions by engaging in a semantic augment that A B.’s suspension was
due to anything other than his possession of marijuana at the school in order
to penalize A.B. twice for his conduct thwarts the Legislature’s intent by
essentially subjecting A.B. to the adult sentencing penalty, a result not intended
by the Legislature,

Last, the trial court’s analysis of the statute under double jeopardy in its
Memorandum Opinion is misplaced. In terms of adult sentences under ﬁe SRA,
double jeopardy is generally not implicated where the State prosecutes a
defendant for an action constituting a new offense that also serves as the basis

for the enforcement of the previous sentence. See Unifed States v. Soto-Olivas,
17




44 F.3d 788, 789 (9th Cir.), cert. denied, SISVU.S. 1127, 115 S.Ct. 2289, 132
L.Ed.2d 290'(1995) ((iOUb]e jeopardy not implicated where defendant's action
served both as basis for probation revocation and for new offense.) Unlike
juveniles, adults sentenced under the SRA are subject to both modification of
supervision conditions and criminal Chargeslb&se(.i on the same conduct. RCW
9.94A.6333.

The language of RCW 13.40.070(3) is plain. The Legislature’s mandate
that juvenile offenders not be penalized twice for community supervision
violations, with both modification of supervision and criminai charges based on
the same conduct, is part of the goals of leniency and rehabilitation that
characterize the JJA in contrast to the SRA. The State may move to modify
community supervision “in lieu of” filing an information for an offense.
RCW 13.40.070(3). It may not, however, do both and therefore the adjudication
for possession of marijuana must be reversed. Tran, 117 Wn. App. at 134;
Murrin, 85 Wn. App. at 760.

/1

1/
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E. CONCLUSION

For the foregoing reasons, AB. respectfully requests this Court reverse
his adjudication of guilt and order of disposition for possession of marijuana
and remand with instructions to dismiss.

DATED: November 16, 2016.- .

Respectfully submitted,

PIETER B. TILLER-WSBA 20835
ptiller@tillerlaw.com
Of Attorneys for A.B.
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and was Yaken urder e G ;l‘ ireclian end canyol. 0\ : . ‘
Clallam Gounly Gleds, by Depuy #pegss:____ W5 MR b A:u9:
BARBARA CHRISTEHSEA
SUPERIOR COURT OF WASRINGTON
COUNTY OF GLALLAM
JUVENILE GOURT .
STATE OF WASHINGTON v. no: 1 6-8-0Q0012 -2~
ORDER ON ADJUDICATION AND
-DISPOSITION
(ORD)

ﬂrrHam )PDI’ gs—h)ﬁf ™M clerk’s Action Required. Paragraphs 4.1, 4.6,

Respondent A441,4.14, 4.16, 4,16, 4.17, 4,18, 4.18, 4.20,
D.OB.: 1) hqqg . 4.21
I. HEARING )

1.1 Respondent appaared for a disposition hearing on 4 {0 ib (Date}.
1.2 Persons appearing were: .

A Respondent A5 Parent f?&\,“lﬁ-i

P pros. Alty,_ L, LASEVS [J Parent

{1 Prob. Counsel. 1 Other

_FResp. Atty. QT-!::LUMH

4.9 The court heard evidence and argument, reviewed the files, and now enters the following:

1

L FINDINGS OF FACT

Respdndent '/ pled guilty {o; revoked deferred dizsposition; was found guilly at
adjudicatory hearing.

Count Charge Juv. Class ROW & Type of Offense Offense Date

A P Liogmilip £ pAaaAo Hos(z) mis b-lislt
—_— 204/aY 22) |

———

[} The stale failed to prove the follswing offense(s) and Count(s)

cosime  baE H|lels
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1]  Forthe offense charged in count(s) , domestic violence was pled and proved, RCW
10.88.020. . )
[T SAWME COURSE OF GONDUCT. The conduct in Couni(s) is the same course of'
conduct. The conduct in Count(s) is not the same course of conduct.

[] Respondent waived the rightto [lcounsel, [Jarraignment on amended information, andfor
{1 speedy disposition.

Respondent's offender score is _{é . which s based upon hisfher criminal history.
[ The court consldered the respondent’s eligibility for the chemical dependency disposltion allermnative,

| Respondent has declined fo enter a Diversion Agreement.

Respondent failed to comnplete a
Diversion Agreament, . :

[0 Respondent may be ordered to pay restitution pertalning to matiers not here adjudicated, andfor Couni(s)
, notwithstanding dismissal, because respondent, with counsel, so agreed

and stiputated. ‘ .
[1 Asentence within the standard range would constitute & manlfest injustice (RCW 13.40.020).

0 The following mitigating factors exist in this case:

1 The respondent's conduct neither caused nor threatened serious bodlly injury, or the
respondent tid not contemplate that histher conduct would cause or threaten serious bodily

Injury;
The respondent acted tnder strong and immediate provocation;

The respondent was suffering from a iental or physical condition that significantly reduced
" hisfher culpabliity for the offense through failing to establish a defense;

"Prior to his or her detection, the respondent compensated or made a good faith attempt to
compensate the victim for the Injury or loss sustained; and

‘There has been at least one year hetween the respondent's currentoffense and any prior
criminal offense. :

0O Other

7 The following aggravating factors exist in this case:
[1  Inthe commission of the offense, or in flight therefrom, the respondent inflicted or atternpted
to infiict serous bodily injury to another; .
The offense was committed In an especiaily heinous, cruel, or depraved manner,
The victimi was parficularly vulnerable;

The respondent has a recent criminal history or has-failed to comply with conditions of a
recent dispositional order or diversion agreement;

The cuirent offense inciuded a firiding of sexual motivation pursuant o RCW 13.40.135;
The respondent was the leader of a criminal enterprise involving several persons;.
Thers are other complalnts which have resulted In diversion or a finding or plea of guilty
which are not included as crimingl history; and

The standard range disposition Is clearly too lenient considering the serictisness of the
juvenile’s prior adjudications, :

Other: _ '

O 0o oo

O O oo ood

e The respondent committed a felony fiream offense as defined in RCW 9,41.010. After
cansidering the statutory factors, the court decided the respondentd should L1 should not
register as a felony firearm offender.

ORDER ON ADJ/DISP (ORD) - Page 2 of O
WEF JU 07.0800 (6/2014) JUuCR 7.12; RCW 13.40.120, ,160 - 1180, .300




— -
. -~

~— \I

N A

This case was fransferred from exclusive aduit court jurisdiction by:
« [Oagresment . :
o [JReduced Charge

[hury Verdict

Clother:

_ : ill. GONCLUSIONS OF LAW
)2/ Respondent is gullty of the offense(s) as stated In the ﬂndings.
[1 Respondentis not guilly of the offense(s) as stated in the findings. -
[J A sentence within the standard rénge waould consfitule a manifesl infustice {RCW 13.40.020).

[ Respondent s eliglble for the chemical dependency dispositicn alternative on Count A
standard digposition for that Gount would constitute a manifest injustice.
IV, ORDER
IT 1S HERERY ORDERED that:
4.1 (1 The state’s motion [ respondent’s motion to dismiss Count(s) is
granted, and said Gount(s) are hereby dismilssed,
RANGE of DISPOSITION:
42 /E/ Count __51_:‘_________ Disposition will be within the standard range.

43, [0 Count "+ Disposition within the standard range for this offense would effeciuate a
. manifest injustice

44 0O Count "1 Disposition shall be within the Special Sex ©ffender Dispositional
Altemative, (8S0BA) . .

[J Respondent is commiited 1o the Department of Soclal and Health Services, Juvenile
Rehabililation Administration for a {otal of - weeks. Disposition is
suspended. f the offender violates-any condition of the disposition or the.court finds fhat the
respondent is falling to make salisfactory progress in treatment, the court ray revoke the
suspension and order execttion of the disposilion.

46 O Count : Chemical Dependency Disposition Alternative (CDDAYRGCW 13.40.165)

[} Respondentis committed to the Depariment of Sociel and Heallh Services, Juvenile
Rehabilitation Administration for a total of weeks, Dispositionis
suspended. If the offender violates any coridition of the disposition or'the court finds that the
raspondent Is failing to male satisfactory progress in treatment, the court may revoke the
suspansion and order execution of the disposition.

4.6 (1 Option B Suspended Disposition Altermiative (RCW 13.40,0357). (For offenses commitied gn or

after July 27, 2003.) _
[0 Respondent s committed to the Dapartment of Soclai and Health Services, Juvenile
Rehabilitation Administration for a total of weeks. Disposition is

suspended. .If the offender violates any condition of the disposition or the court finds that fhe
respondent Is falling to make satisfastory progress in treatment, the court may revoke the '
suspension and order execution of the disposition.

ORDER ON ADJIDISP (ORD) - Page 3 of 9
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47 0" Mental Heaith Disposition Alternative (RCW 13.40.167), (For offenses coramitted on or after July

27,2003,
[0 Respondentis committed to the Department of Soclal and Heallh Services, Juvenile
Rehabifitation Administration for a {olai of weeks, Disposition is suspended and

the offendsr is required to. pariiclpate in the recommended {reatment interventions. If the offender
fails to comply with the suspendad disposition, the court may impose sanctions pursuant to RCW
13.40.200 or may revoke the suspended disposition and order the disposition’s execution.

4.8 COMMURNITY SUPERIVISION:

Count] ! g months

Count ![ months

Count Hl months
ConcLIrr.ent;; or Consecutive witht any existing probation

r

4.9 CONFINEMENT:

Count | . days credit for time served.
GCount i days ) credit for ime served.
Count il days credit for time served.

Delention staff is authorized to deliver and observe the respondent self-administer any prescription medication
or any over-the-counter medicalion which has been auihonzed by a parent, guardian, detention staff, or

medical personnel.

Yes ___No Temporary releases from confl nement far school work, medlcal
* @appointments, elc., are aulhorized at the discretion of the probation counselor. -

4,40COMMUNITY RESTITUTION (SERV]GE) WGORK

Count | I (O _hours, credit for hours for fime served of days
Count 1! hours, credit for hours for fime served of days
GountMl__ . _ hours, credit for hours for ime served of o days

HO fotal hours of community service ordered to be compleled at a rate set by probation officer.

441  DISFOSITION: COMMITMENT to the sustodyof the Department of Social and Health Services,
Juvenile Rehabilitation Administration for Institutlonal placerent,

Count | minimum weeks to maximum weeks, _credit for days served.
Count | minimum weeks {o maximum weeks. credit for days served.
Count I} minimum weeks fo maximum weeks. credit for days served.

_____Respondent shall be held In the detention facility pending fransportation.
The Gourt orders the minimurn i6rm of commitment to be sef af! '

__ Thelowest pesmb[e term per RCW 13.40.030(2) {50% if maximum is 90 days or less, 75% if
" maximum Is greater than 90 days but less than one year; 80% I thsa maximum e Is more than

one year) - \
Maximum ferm
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412  STATUTORY FIREARMS ENHANCEMENTS:

[0 uUnlawful Possession of a Firearm in the 2™ Degree Under 18: The court finds that,
respondent possessed a firearm in violation of RCW 9.41.040 (2){a)(iv). The mandatory
minimum. disposition is 10 days confinement. If the 1otal period of confinement ordered
exceeds. 30 days, respondent is committed to the custody of JRA to serve the confi nement

&4 Un!awful Possession of a Firearm in'ths 1% or 2° Degree Respondent has been .
Acijud[cated for Unlawful Possession of a Firearrn in the 1% or 2" Degree. Under RCW
13.90.193(2), respondent must participale in one or more qualifying programs of Aggression
Replacement Training (ART), Functional Family Therapy (FFT), andfor any other evidence
based, research based, and cosl beneficial program as directed by his or her supemsmg
probation:counselor. If a juvenile court risk assessment later defermines pariicipation in

~ such programs would not be appropriate, the supervising probaiion counselor shall ask.the
court to decide whether or not respondent shouid conlintie participating in the programs

\ .
0  Armed with a Firearm: The wcourt finds that responderit or an accomplice was armed with
a firearm while committing a {elony, and thus hereby imposés:
[ 6 months {Class Afelony) {14 months (Class B felony) 12 months (Class G felcmy) :
confinement in addition o any other sentence Imposed herein and respondent i is
- commifted to the- custody of JRA {o serve sald confinement.

4,13 CONDITIDNS OF SUPERVISION:
The respondent Is ordered fo refrain from committing new offenses..

% B-. Respondent Is further ordered to comply with the MANDATORY SCHOOL ATTENDANCE
provisions of RCW 28A.225, and to inform respondent's school of the existence of this
requirement. Respondent is to attend school without unexcused absences, tardiness or
disciplinary referrais, Respondent Is required to have ful cooperatien and participation in the
classroom and maintain grades to the best of hisiher ability.

C. Resrmndent shall report regularly, and on time, to the assigned probalton counselor {or.
probatlon counselor's designee), as the probation counselor shali schedule or direct,

DB.  Respondent shall keep probation counselor informed of respondent's current address and

‘ telephons number and shall notify probatlon counselor before moving to a cifferent address,

E.  Responderit shall attend information classes and/for other educational programs, as directed

by probation counselor,

F. Respondent shall follow all-reasenable ruigs of the home, placement or Juvenlle deiention
G. Respondent shall notify their probation counselor when leaving Clallam County.

H.  Respondent shall contact thelr probation caunssior within 48 hours of signing dispositicn
- form to soheduie an infake appolntment. .

([tems I through U apply only if the box Is checked)
R CURFEW fo be'set at Ihe discretion of the probation counsstor.

J. D Respe;mdent shall NOT USE OR POSSESS FIREARMS, AMMUNITION OR OTHER
. DANGEROUS WEAPONS during this perlod of community superviston. Probation counselor
Is authaorized to search respondent and lems carried or controlled by respendent at
“gcheduled appointments and other reasonab[e times, and may spemfy in wriling further’
. detgils of this prohibition., .
K. Respondent shall pariicipate in CLASSES AS RECOMMENDED BY PROBAT!ON
INTAKE mcludlng counssling, outpatient substanca abuse freatment programs, -euipetient

3

1
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: Eiciacis errder, ART, civie responsibility andfor anger management
classas, as probauon off cer directs Respondent shall cooperate fully. )
Respondeni shalf be EVALUATED FOR ALGOHOL OR OTHER DRUG DEPENDENCY
and if qudiified, shall comply with all recommendations consistent with CDDA treatment
requirements,

M. )B/Shalé ot congregate in areas where cantmi[ed substances are being used or underage
d -

N,

T.

U,
V.

risking is taking place.

Resppndent shall refrain from using fllegal drugs and atcohol and Is subject to RANDOM
URINALYSIS/PBTIBAC as directed by-the probation counselor or commissioned law
snforcement officer to insure compliance with the court's orders. ’

1 Respondentis ordefed not to go upon the following premlses or geographtc areas:

7] Respondent shall not contagt, except through counse] ora probaﬂan counselor, the:
following person(s):

/EI/ Respondent shall reside in a placement approved by the supemslng prabation counse!or

or approvad by colirt order,

-1 Respbndent shall not knowingly assaciate with any person, adult or juveniie, who s

under the supervision of any court of this or any other state for any juvenile offense or crime.
[] Respondent shall cbtaina mental health evaluation and shall compiy with treatment
recommendations unless otherwise ordered by the court.

3 The respondent shaIE ‘attend all mental health appointments and take medncatlons as
presgribed,

1 Respondent shall parﬂctpate in Victim Offender Mediation, If wchm is agreeabie

] Olher conditions:

The Department of Sogial and Health Services may consent io necessary medical; surg(ca! dental or
psychlatric care for respondent Including Immunization requured for public school students

444 Respondent is ordered fo pay:-

rjm O gmmﬂﬁ |

o

. The respondent walves hisiher right fo télg‘eseni at th estitution hearing.

A FINE of $100 for crimes designated domestic violence under RCW 10.96.020 (Pursuant o
Chapter 15, Laws 2004) — Effective June 10, 2004.

Victims' Compensation Fund statutory ASSESSMENT: B 575

Purstiant to RCW 43.43.680 Washington crime laboratory feaszgﬁoo O waived.
Pursuant to RCW 43.43.7541 and 43.43.754, Mandatofy DNA Fee: $100

Pursuant fo ROW 9:68A.105 or 9A.88.120 fee of § _ Clwalved,
Restitution in the total sum of $ ___ for vietim(s):

Resﬁ‘tuﬁoﬁ is joint and several with co re_spbndents:’

A resmui:on hearing is set for
Juvenile Rehabllltaﬁon Administration is ordered to provide transpor!ation of respondenk to
and from the sbove-orderad resiltuhon hearing.

Total Legal Financial Obllgatlons are % Qfl e be paid at a rate of

$_5¢()__ beginning in the month of w

Paymentis can'be malled o Glallam County Superior Court at 223 E 4" Street, Port Ange!es
WA 98362,

ORDER ON ADJ/DISP (ORD) - Page 6 of 9
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|7 IS BEST TO HAVE YOUR LEGAL FINANCIAL OBLIGATIONS FULFILLED PRIOR TO
ENTRY OF A JUDGMENT, JUDGMENTS WILL BEAR INTEREST UNTIL PAID IN FULL.
Respondent shall remain under the Court's jurlsdiction for a maximum term of ten (10) years after
respondent’s '18"‘ birthday {unlgss extended for an additional ten years) for the coltection of ordered
restittion and penalty assessment, unless these amounts have been converted fo a clvil judgment
pursuant to RCW 9.94A.145 and/or RCW 13.40.192 and/or 13.40.198. While under the court's
jurisdiction, the court may modify fhe amount, terms, and conditions of the festitution. The court’s
Jurlsdiction over the collection of the restitution will terminate if the court granis the respondents
petition fo seal the records of this case. RCW 13.40.180.

The financial obligations imposed in 4 judgment shall bear interest from the date of judgment until
payment in full, at the rate applicable to civil judgments. RGW10.82.090. The cour [Jwaives [
Imposes clerk's trust account fees and Interest on other financial ob?igations imposad in this

judgment.

Jurisdiction over Respondent is autornatically extended beyond the child's eighteenth birthday
because the provisions of this sentence, and/or other oulstanding disposltional requirements,
cause the Court reasonable cencern that Respondent may not complete this sentence before
reaching age eighteen. (RCW 13,40.300) : '

415 [J HIVTESTING. The Department of Health or designee shall test and counsel the respondent
for HIV as soon as possible and the respondent shail fully.cooperate in the tesling. RCW
70.24.340.

446 3 DNATESTING. The respondent shall have a biclogical sampie collected for purposes of
DNA identification analysis and the respondent shall fully cooperate in the testing. The
appropriate agency shall be responsible for obialning the sample prior to the respondent's
rolease from confinement. This paragraph does not apply if it Is established that the
Washington State Pairo! crime laboratory already has a sample from the respondent for a
qualifying offense. RCW 48.43.754. ' '

447 O JURISDICTION IS HEREBY TRANSFERRED TO . .
" County for supervision of this order. iT IS FURTHER ORDERED ihaf the clerk of this ceurl
shall transfer the file in this malter to the clerk of County
Superior Court. The respondant address is:

418 /ElfDRIVER'S LICENSE REVOCATION: The court finds that Count is [ a felony in
the commission of which a motor vehicle was used; or [ the unlawful possession of a firearm
in a motor vehicle; or [ unlawful possess of a firearm 2™, ol ﬁu J< dlgo

. The court clerk is directed to immediately forward anfbsiract of

Court Record torthe Depariment of Licensing, which must revoke the defendant's driver’'s

license. RCW 46.20.265, RCW 9.41.040(5), RCW 46.:20.285, RCW 13.40.285.

419 [ FELONY FIREARM PROHIBITION: As a result of the adjudication of gullt as to a felony or
one or more of the following crimes committed by one family household member against.
another; Fourth Degree Assault, Coerclon, Stalking, Reckless Endangerment, Criminal
Trespass in the First Degree, Violation of the provisions of a Protection Order or No Contact
Order restraining the parson or excluding the person from a resldence, respondent shall not -
use or possess a firearm, and under federal law any firearm or ammunition, until his or her
right 1o do so is restored by the court in which the respondent was adjudicated or the stiperior
court in Washington State where the respondent lives, and by a federal court if required. The
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court clerk Is directed immedfately forward a copy of the respondent’s driver’s license or
Identicard, or comparable Information, along with date of conviction, the the Department of

- Licensing. RCW 9.41.047 \

420 [O
421 O
422 O

423 K7

e

OFFENDER REGIS'!:RATION: Because thls crime involves a sex offense, or a kidnapping
offense Involving a minor as defined in RCW 9A.44.128 the respondent must register. The
spacific registatration requiremants are set forth in the “Offender Registration” Attachment.

Felony Firearm Offender Registration: The respondent must register as a felony firearm
offender. The specific registration requirements are In the "Felony Flrearm Offender
Reglsiration” Attachment.

Bail: Bail in the amount of § is Llexonerated [ forfelted.

Adminstrative Sealing Required: The Respendent Is eligible for adminstrative sealing of the
court records In this case because the-offense(s) is not a “Most Serious Offense” (as defined in
ROW 9.94A.,030), a "Sex Offense” {as defined in RCW 9.44), or afelony drug offense under
RCW 89.50 {except Possession of a Conlrolied Substance and/or Forged Prescription). An
adminsirative sesiing hearing must be set for the next adminsiralive sealing hearing after the
latest of sither the respondent’s 18" birthday, the anticlpated end of community supervision, or if
JRA is imposed, the anticipated end of the commitment and any anticipated parole.

1o~ 13 - 20/

Hearing Is setfor:

The respondent is not required to appear at the adminsirative sealing hearing. At the
adminstrative sealing hearing, the juvenile court will seal the case unless the court finds: (1) the
respondent falled to comply with-the terms of disposition; or (2) there is an cbjection fo the

sealing er a compeliing reason not to seal. If there ls an objection or compelling reason, the

court will set a contested hearing. The respondent and counsel wlll be given at least 18 days
notice of the hearing. At the contested hearing, the court decides whether or not to seal the

cotrt record,

4,24 ‘,Q/Admlnstrative Hearing to Convert Legal Financial Obilgations to a Judgment: This

i

Dated:_/&

hearing will be set at the first Juvenile court calendar after Respondent's 18" Birthday. i there is
any outstanding legai financlal ohligations owing on the case it will be converted to a judgment.
Respondentwaives hisipresence at this hearing.

16~ 53- 201 &

Hearing is set for:

Judgefedmmissioner

dpusl 208 O srdepbons iy
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Présented by: :
W ' ADMJN!STRAT!VE MEMORANDUM
Maeey & |
TRACEY L. [SSUS, WEBA #31315 Doas conviction requsrs license or permit markup?
DEPUTY PROSEGUTING ATTORNEY [IvesLIN
License or permlt marked in manner authorized by
Depariment of License?
[Tves [INo
Copy Recelved; Approved far Entry; Notice of RCW 46,20.270

Presentation Waived:

— Q{; eg;g}%g S ONDENT

Type or Print Name/B lumb

ATTORNEY FOR RESPONDENT o9 Fglo A4 /Qﬂ«
Loy 7EIKI

RESPONDENT RESIDENTIAL ADDRESS

RESPONDENT MAILING ADDRESS (IF
DIFFERENT THEN RESIDENTIAL ADDRESS)

Fl§- 335~ 3EED

RESPONDENT TELEPHONE NUMBER

Dol wobndl- BbO LEIHSIY

Collateral Attack on Judgment Any pelition or motion for collateral aftack on this judgment and
sentence, including but not limited to any personal restraint petition, state habeas corpus petition, molion to
vacate judgment, motion to withdraw gu&lty plea, motion for new frial or motion to arrest judgment, must be
filed within one year of the final judgment in this matter, except as provided for in RCW 10.73.100, RCW

10.73.080.
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‘ "~ SRQUIM SCHOOL DISTRICT -
NOTICE OF DISCIPLINARY ACTION FOR STUDENT
LONG-TERM SUSPENSION '
To the Parent or Guardian of: Anthony Brestoff : Date: October 8, 2015

L. NOTICE: This s to inform you that in accordance with District Policy/Procedure No. 3241 and WAC
392-400-260, T am placing the above-named student on & long-term suspension, for & period of 20 days,
which involves a remoVal of the student from all classes and aciivities.

2. REASONTFOR THE ACTION: The reason for this action is the following alleged misconduct:
Anthony was in possession of marijuana, a vaporizer and vapes,

3. RULE(S) VIOLATED: The following District Rule(s) are alleged 1o have been violated:

3241 P Exceptional Unsafe Misconduct #20 Alcoholic Beverages and Drugs. This is the second
occurrence of this nature during Anthony’s high school career,

4. TIME AND TERM OF SUSPENSION:

This 20 day suspension will begin on October 9, 2015 and your studient may return to school/class on
November 9, 2015, A student on out of school suspension is not allowed on any Sequim School
District property or at any Sequim School District sponsored event or activity.
Failure to eomply with this regulation will result in further disciplinary action,
The suspension will be reduced (o 5 days if Anthony ebtains a drug and alcokel assessment
and fellows the conditions and recommendations of that assessment. He could retwrn to school
Octeber 19, 2015,

5. HEARING PROCESS; If a hearing is desired to determine whether the disciplinery action is
supporied by the evidence, a hearing must be requested. See Section 7 below. Written request for a
hearing must be received by the third school business day afier receipt of notice. School business days
are Monday through Friday. For your information the "school business days" applicable to the right fo
a hearing in this case are the following: October 9, 12 and 13, 2015, Upon request, the student shall
continue o receive school work and credit for work completed during the appeal process.

6. PURPOSE OF REQUESTED HEARING: The purpose of the hearing is to determine whether the
disciplinary action is supported by the evidence.

7. HOW TO REQUEST A HEARIMG: In order to request 2 hearing, the parent or the student must
write to the hearing authority, within the time limitations specified above, at:  Sequim School
District, 503 N. Sequim Ave., Sequim, WA 98382, Attention: Hearing Officer and request a
hearing. The writing should state whether the parents or the student plan to have legal counsel
present at the hearing. The hearing will take place within three school days afier receipt of the
request, Ifa hearing is requested, the student will have the right 10 remain in school until the hearing
officer’s decision, If a hearing is not requested within the time lmits specified above, the District
will consider that the hearing rights have been waived, In fhat case, the long-term suspenszon will
begin,
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. 8. PREHEARING AND HEnING PROCESS: The parent and thwm%&ent have the. right to: (a)
inspect in advance of the hearing any documentary or other physical evidence the District intends to
use at the hearing; (b) be represented by counsel; (c) questlon and .confront witriesses; (d) present an
explanation of the alleged misconduct; and () present witnesses and/or evidence. The District has a -
right to inspect in advance any documentery or other physical evidence the parent/gnardian or the
‘student plan to use st the hearing, A tape recorded or verbatim record of the hearing shail be made,
A written set of findings and conclusions, along with the duration of the long-term suspension or
other lesser form of punishroent, shall be provided to the student's legal counsel, or if none, to the
student and his or her parent(s) or guardian(s).

Notice must be mailed by certified mail or must be personally delivered, If notice is personally dehvered,
parent/guardian and student must sign the acknowledgement of receipt below.

ACKNOWLEDGMENT OF RECEIPT OF NOTICE

TOSTUDENT: TOPARENT:
Delivered in TQ: Signature: Date:
Signature of Student person BY: Signature: _ Date:
. Sent Certified  TO: Date;
Date Mail BY: Signature: Date:
Phone TO: Date:
Communication BY: Signature: Date:
Special Education Student YES Case manager: M. Isenberg

For a special education student, the Multidisciplinary Team (MDT) and parent(s)/guardian(s) will meet
within 10 school days of the suspension date above to conduct a manifestation determination and to
meet the requirements related to that determination.

NOTE: THE INFORMATION CONTAINED IN THIS NOTICE OF DISCIPLINARY ACTION 18 A BRIEF SYNOPSIS ORIIUR
PROCESS RIGHTS. SCHOOL DISTRICT POLICIES AND PROCEDURES INCLUDE DUE FROCESS RIGHTS REGARDING
NOTICES OF DISCIPLINARY ACTION AND HEARING PROCEDURES AVAILABLE, THESE DOCUMENTS CAN BE
REVIEWED BY MAKING A REQUEST TO THE SCHOOL PRINCIPAL. 3 .

Sequim High School | Sequim Coramupiiy Scheol | Sequim Middle School | Helen Haller Elom. Greywoif Elem,
601 N. Sequim Ave. | 220 W. Alder St 301 W. Hendrickson Rd. | 350 W. Fir 8¢ 171 Carlsborg Rd.
Sequim, WA 93382 | Sequim, WA 98332 Sequim, WA 983582 Sequin, WA 983321 Sequim, WA 958382
360 582 3600 360 582 3400 360 582 3500 360 582 3200. 360 582 3300
ee: School

Student

Parent

Superintendent
PageZof2 ' . Rev, 7/04

Notice of Long Tenn Suspension Ref, Pol #3241
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CLALLAM COUNTY DEPARTMENT OF JUVENILE SERVICES
VIOLATION REPORT

DX Probation Violation [ ] Addendum  [] Amendment = [ | Wamant  |[7] Deferred:

TO:  The Honorable: Yudge/Court Commissioner ) DATE: - 10/9/15

{ Anthony Brestoff | CAUSENO.: | 15-8-00012-2
OFFENSE: | PMJ<40grmns<21 s old
DATE OF DISPOSITION: [ 4/16/15
' SENTENCE: | 6 months of Community Supervision
TERMINATION: | 10/15/15

ADDRESS: | 4109 Palo Alfo Rd. Sequim, Wash. 08382 S
NOTICE OF VIOLATION/ARREST g § rﬂ‘;
‘The above named offender has violated conditions of supervision by: ™~ . ;; ? I;:’;
Failure to attend school without unexcused absences or disci—ﬁlinf—u& refervals. :jé : ?5%1
,g} o =

SUPPORTING EVIDENCE;
Anthony was suspended from achool and might be able to return after 5 days, (see attached), Anthony

was coutt ordered to complete. Drug and Alcohol treatment and isn't finished yet due to a relapse he had |

-over the summar,
S, Redond Cortication Garly thl e eetoni copy s 3
l E, costect copy of ha oigial, on the et t2ed I thi o¥ics
RECOMMENDATIONS: A andwastakenunder!hecb?#mﬁmndmm
NS Gl Coy O i

10 days in detention to be served now and be released on the 18%The day before e lS ) 3 %%Ygg Back—
to school, .Extend Probation until January 15 so he ean complete Drug and Alcohol treatment.

1 Obiain evaluation for substance sbuse and follow all treatment recommendations consistent with
CDDA treatment requisements made in such svaluation (not.an Option B s&nt&nc&)

PR f&_ﬁ_,

" Jpleen D. GoodrichyProbation Officer 11
lallam County Ju nily & Family Services

Submitted by:

i \users\ggoodnc\pmbanon clients\brestoff, anthony\vops\v:oiahon:epartl 0092015.doc.doex
Updated 12/20/10
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, e«mwmwﬁ RBARA CHRISTENSE}N
SUPERIOR COURT OF WASMGTON
COUNTY OF CLALLAM
| JUVENILE DIVISION
STATE OF WASHINGTON vs. NO: 15-8-00012-2
ANTHONY BRESTOFF, PETITION FOR ORDER
Respondent. MODIFYING SENTENCE, .
D.O.B.: 10/07/1998 ‘ REVOKING SENTENCE,
CONFINING RESPONDENT

The State of Washmgton, by Tracf:y Lassus Deputy Proseouting Attorney for Clallam
.County, petitions the Court for an order:

L]
L]

&

X

"Modifying sentence.

Revoking the sexual offénder alternative suspending

sentence, and ordering execution of sentence.

Confining the Respondent pursuant to RCW 9.94A.200 (2) (b).

" Requiring the Respondent to show cause why he/she should not be pumshed for
noncompliance with sentence. ,

' This motion is bascd on the following:

I Onthe16™ day of APRIL, 2015, the Respondent, ANTHONY BRESTOFF, pled guilty
io the crime(s) of: POSSESION OF MARIJUANA UNDER 21 YEARS OF AGE,

The respondent was sentenced on , 10 various requirements or conditions under:’

COUNTI

SSODA

g

* wits comnritment to JRA suspsnded
months communify supervision.

16 hours community service work.
$75 _ crime victims compensation asgessment.

_____ days detention, credit gerved

205! lab fee
XX __ CDDA Evaluation/Treatment

XX Other: DOL REVOCATION




’,b/’ Lo

3. The Respondent lias violated or fatled to comply with the requirements or conditions of
sentence as set forth in:

[T1  The attached affidavit,

D The Notice of Violation dated 10/09/2015, submitted to the Court by JOLEEN
GOODRICH, Probation Counselor I, of Port Angeles, Washington, and attached
hereto,

DATEDthis_ A day of Qetober, 2015,

I aorn L Rasoun

Tracey Lassus(Bar# 31315
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WS0CT 15 A 32
BARBARA CHRISTEHSEH

IN THE SUPERIOR COURT OF THE .
STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLALLAM

JUVENILE DIVISION

STATE HINGTON,
Plaintiff,
ORDER MODIFYING

V5.
, : COMMUNITY SUPERVISION
(nthony Brstof (ORMCS)

]
poB_ I)=1-4% Respondent.

1 PETITION
1.1 A petition was filed by the Juvenile Probation Department alleging that the
above-named child violated & condition of his/her community supervision, and
requesting that snch community supervision be modified.
1.2 After proper notice pursuant to JuCR 11.2, 2 hearing was held;

1.3 Those persons appearing and testifying are included in the clerk’s minutes.

i FINDINGS /
2.1 Bazed upon the testimony heard and the case recoﬁi to date/ Baged
upon the respondent’s admission, the Court finds by a preponderance of the

evidence that the child had viclated the terms of community supervision.

fiecoed Cerficafion: | Cerifly thal the electronic copy B8

gé%% coec] capy of The ofpinal, nnlheﬁmmedinm;um&.

%) 214 was taken ender e Slepkts direction and eantrel
e fork, b Depvty Fpeges £,
o SIS h

1-  ORDER MODIFYING COMMUNITY PROSECUTING ATTORNEY
SI' P . ) Clallam C Courthou
ERVISION - 223 E‘:.:t F%Trg Str:et, Susife 11

Port Angoles, Washington 98362-3015
(360} 417-230] FAX 417-2469




II.  ORDER S
IT IS HEREBY ORDERED th_at the child’s community supervision is modified in the -

follpwingimanner:
% in detention 3_&) be served now as schaduled credit for time served

f/Exte.nd Probation to‘ _},/{ 5 ! 20] (a

(rLL’ biain an evaluation for substance abuse and follow all recommendations consistence with CHDDA
treatment requirernents made therein,

v Al other conditions of the disposition remains in full effect, ’

oter,_eloans, /&W\JQM October {9 205
ot Bom d :

Detention staff are duthorized to deliver, and observe the Respondent self-administer any prescription
medication or any over the counter medications, which has been authorized by a parent, gusrdian,

detention saff or medical personnel.

2015,

" Presented By:

MARK B. NICHOLS
Prosecuting Attorney

Mk, £ Lardias

"Tracey L. Lassus, Deputy Prosecutor

WSBA# 31315
CLALLAM cour'qgo
2-  ORDER MODIFYING COMNIUNITY PROSECUTING ATTORNEY
Clallam Co Courth
SUPERVISION 273 Bost Fourth Stroot. Suite 11

Port Angeles, Washington 98362-3015
(360) 417-2301 FAX 417-2469
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Recordcerlmcmxon fCerllfy!hal!heeleclmnccop;;s3 SEOLLU G
WY corect copy of fhe original, on the o R
ard s e e lh:} , 0n die :Il; ;:]:: c:ncg::; ofitce, Iilh RO o ot v
Clalizm Goualy Clerk, 4y -
aly Cle Y&DEPM}'#{HQES LARDARA CHRIST FENSE
SUPERIOR COURT OF WASHINGTON
COUNTY OF CLALLAM
JUVENILE DIVISION
STATE OF WASHINGTON, )
)
Plaintiff, )
Vs, ) NO. 15-8-00112-9
)
ANTHONY R. BRESTOFF, ) MEMORANDUM OPINION
DOB: 10/07/1998 )
Respondent. )
)
STATEMENT OF FACTS

The Respondent, Anthony Brestoff, was adjudicated in violation of State drug
possession laws in April 16, 2015, As part of his disposition, he was ordered, in part, to
refrain from committing new offenses and, to attend S(:hooi without unexcused
absences, tardiness or disciplinary referrals. Order on Adjudication and Disposition,
Y4.13 A-B, cause number 15-8-00012-2.

On October 8, 2015, the Sequim School District suspended the Respondent for
20 days. The basis for the suspension was the Respondent’s possession of matijuana, a |
vaporizer and vapes. The District issued a Notice of Disciplinary Action to student,

On Qctober 9, 2015, a petition alleging probation viglations was filed by the

Respondent’s probation officer. The basis of the violation was “failure to attend school

- without unexcused absences or disciplinary referrals.” Violation report dated October

Memorandum Opinion i CHRISTOPHER MELLY
Musersiemelly\2¢16\memo opin\bresfiofil.docx JUDGE
Ctaltam County Superior Court
223 East Fourth Street, Suile B
Part Anoeles. WA $8362.3015
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9, 2(}15: Supporting evidence included the school district®s notice of Disciplinary
Action for Student.

On October 15, 2015, the Rgépondem appeared on the probation petition for his
first appearance. The Respondent indicated that he would admit the allegation. The

Court had the following colloquy with the Respondent.

“COURT: Anthony, I’m looking at a violation report dated October 9, 2015,

To the allegation that you failed to attend school without unexcused absences
disciplinary rules, do you admit or deny?

RESPONDENT: Umm, admit.”

The Respondent’s grandfather and, apparently his mother, injected themselves
into the discussion at this point and, while the volume at the defense table is soft, it
appears that defense counsel reiterates that the Respondent was admitting to suspension
from school. The reason for the suspension was not addressed by either the State or
defense and, when ‘the grandfather wanted fo discuss the re;ason therefore, the Sia’cel
indicated that additional charges rrﬁght be forthcoming and the Couﬁ terminated that
line of the grandfather’s comments. The defense made no response. Record of

Proceedings, October 15, 2015. The Cowrt accepted the Respondent’s admission and

entered disposition.

Memorandum Opinion
Jusersicmelly\201 Simemo opintbresfioffl.doex

CHRISTOPHER MELLY
JUDGE

Cialiam County Superior Couri

223 East Fourth Streef, Suile §

Por Anaeles. WA 98382-3015
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On November 4, 2015, the State filed an information charging the Respondent

with Possession of Marijuana under 21 Years of Age in Cause No. 15-8-00112-9,

DECISION
The Respondent asserts that the information in this canse should be dismissed
because the marijuana issue was the subject of the probation violation addressed on
October 15, 2015.
RCW 13.40.070(3) provides, in pertinent pait, that,
“In lieu of filing an information or diverting an offense a

prosecutor may file a motion to modify community
supervision where such offense constitutes a violation of

~community supervision.”

Cited case law makes it clear that this language requires the State to make an
election bétween a probation violation and filing a new charge for the same conduct.
See, e.g., State v. Mu;‘rin, 85 Wn, App. 754, 760, 934 P. 2d 728 (1997). The parties do
not appear to dispute the holdings of those cases that require the State to make an
election between a probation violation and new charge for the same criminal éonduct.

Where the parties part company, however, is what conduct is the subject of the

probation violation and the new charge.

The defense believes that the possession of marijuana is at the heart of both the

probation violation and the new charge.

Memorandum Opinion 3 ' CHRISTOPHER MELLY
Jhusersicmelly\2016\memo opintbresftoffi.docx Jupee

Giailam County Superior Cour
223 East Fourlh Sireet, Suite 8
Pt Annefes WA QR3R2-3015H
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The State argues that the conduct al issue in each proceeding is different. In the
probation violation, the conduct is the Respondent’s failure to attend school without
disciplinary referrals. In this case, the conduct is possession of marijuana.

Significantly, none of the fact patterns of any of tﬁe cited cases’ involving
intervening action such as a suspension from school that is premised upon criminal
activity,

As the defense correctly notes, a school suspension could be premised upon a
variety of actions: swearing at teachers, insubordination, disruptive behavior,
possession of marijuana, etc.. Here, the defense would have the Court look behind the
school’s disciplinary action to the Respondent’s specific behavior resulting in the
suspension. The Court declineé the invitation.

The Order on Adjudication imposed as a condition of sentence the requirement
that the Respondent have no disciplinary referrals. Jt is beyond objection that a
suspension from school is a discipliﬁary action, The school district could impose that
action for a multitude of student behaviors, including possessing marijuana on school
grounds. But the Court does not believe that it is its province to look behind the school

district’s action.
The State was required to establish for a probation violation that the Respondent

was the sﬁbject of disciplinary action by the school. He was and it has. For the

Y In addition to Murrin, State v. Zimmerman, 130 Wn. App.- 122, 121 P. 3d 762 (2005) and State v. Tran,
117 Wn. App. 126, 69 P. 3d 884 (2003).

Memorandum Cpinion 4 CHRISTOPHER MELLY
Jusersiemelly\2016\wmemo opin\bresflofft.doex JUDGE

Claliam County Superior Courl
223 East Fourth Streal, Sulle 8
Port Anceles, WA 98362-3015
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marijuana charge in this cause, however, the Siéie is required to prove that the
Respondent possessed marijuana and islunder the age of 21. In short, each requires the
State to prove different elements.

Double jeopardy jurisprudence is instructive.

Double jeopardy principles protect the defendant from being convicted more
than once under 'the satne statute if the defendant commits only one unit of the crime,
Where a defendant’s act supports charges under two criminal statutes, a Court weighing
a double jeopardy chai-lenge must determine whether, in light of legislative intent, the
charged crimes constitute the same offense. To determine if a defeﬁdant has been
punished multiple times for the same offense, the “same evidence” test has been
applied. Under this test, two convictions constitute different offenses for purposes of
doublejeopard;;z if each conviction includes elements not included in the other, or |

requires proof of a fact the other does not. State v. Villanueva-Gonzales, 175 Wn. App.

1,5,304 P.3d 906 (2013).

Memorandum Opinion 5 ' CHRISTOPHER MELLY
Juserstemeliy\2016\memo opin\bresftoffl.docx JUDGE

Ctallam County Supasior Counl
223 Eas! Fourth Street, Suite 8
Por Anceles, WA 98362-3015
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By establishing the school’s suspension, the State proved elements not require&
for the possession under 21 charged here. And by establishing the elements of both ape
and possession here, the State gains no advantage in establishing the school suspension
which must be proven independently, Both the probation violation and new charge rely

on different allegations and different elements and both can proceed without offending

RCW 13.40.070(3).

CONCLUSION

The Respondent’s Motion to Dismiss is DENIED.

DATED this 6™ day of April, 2016.

CHRISTOPHER MELLY
JUDGE

Memorandum Opinion 6 CHRISTOPHER MELLY
Jwsers\emelly\20 16\memo opin\bresfoffl.doex JUDGE

Clallam County Superior Gourt
223 East Fourth Street, Suite 8
Port Anaeles. WA 98362-3015
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RCW 13.40.070

Complaints—Screening—Filing information—Diversion—Modification of
community supervision—Notice to parent or gnardian—Probation counselor
acting for prosecutor—Referral to mediation or reconciliation programs.

(1) Complaints referred to the juvenile court alleging the commission of an
offense shall be referred directly to the prosecutor. The prosecutor, upon receipt
of a complaint, shall screen the complaint to determine whether:

(a) The alleged facts bring the case within the jurisdiction of the court; and
(b) On a basis of available evidence there is probable causc to believe that the
juvenile did commit the offense,

(2) If the identical alleged acts constitute an offense under both the law of this
state and an ordinance of any city or county of this state, state law shall govern
the prosecutor's screening and charging decision for both filed and diverted
cases.

(3) If the requirements of subsections (1)(a) and (b) of this section are met, the
prosecutor shall either file an information in juvenile court or divert the case, as
set forth in subsections (5), (6), and (8) of this section. If the prosecutor finds
that the requirements of subsection {1){a) and (b) of this section are not met,
the prosecutor shall maintain a record, for one year, of such decision and the
reasons therefor. In lieu of filing an information or diverting an offense a
prosecutor may file a motion to modify community supervision where such
offense constitutes a violation of community supervision.

(4) An information shall be a plain, concise, and definite written statement of
the essential facts constituting the offense charged. It shall be signed by the
prosecuting attorney and conform to chapter 10.37 RCW,

(5) Except as provided in RCW 13.40.213 and subsection (7) of this section,
where a case is legally sufficient, the prosecutor shall file an information with
the juvenile court if:

() An alleged offender is accused of a class A felony, a class B felony, an
attempt to commit a class B felony, a class C felony listed in RCW
9.94A.411(2) as a crime against persons or listed in RCW 9A.46.060 as a
crime of harassment, or a class C felony that is a violation of RCW 9.41.080 or
*9.41.040(2)(a)(iii); or

(b) An alleged offender is accused of a felony and has a criminal history of any
felony, or at least two gross misdemeanors, or at least two misdemeanors; or
(c) An alleged offender has previously been committed to the department; or
(d) An alleged offender has been referred by a diversion unit for prosecution or
desires prosecution instead of diversion; or

{e) An alleged offender has three or more diversion agreements on the alleged




offender’s criminal history; or

(f)y A special allegation has been filed that the offender or an accomplice was
armed with a firearm when the offense was committed.

(6) Where a case is legally sufficient the prosecutor shall divert the case if the
alleged offense is a misdemcanor or gross misdemeanor or violation and the
alleged offense is the offender's first offense or violation. If the alleged
offender is charged with a related offense that must or may be filed under
subsections (5} and (8) of this section, a case under this subsection may also be
filed.

(7) Wherc a case is legally sufficient to charge an alleged offender with either
prostitution or prostitution loitering and the alleged offense is the offender's
first prostitution or prostitution loitering offense, the prosecutor shall divert the
case.

{8) Where a case is legally sufficient and falls into neither subsection (5) nor
(6) of this section, it may be filed or diverted. In deciding whether to file or
divert an offense under this section the prosecutor shall be guided only by the
length, seriousness, and recency of the alleged offender’s criminal history and
the circumstances surrounding the commission of the alleged offense.

(9) Whenever a juvenile is placed in custody or, where not placed in custody,
referred to a diversion interview, the parent or legal guardian of the juvenile
shall be notified as soon as possible concerning the allegation made against the
juvenile and the current status of the juvenile. Where a case involves victims of
crimes against persons or victims whose property has not been recovered at the
time a juvenile is referred to a diversion unit, the victim shall be notified of the
referral and informed how to contact the unit.

(10) The responsibilities of the prosecutor under subsections (1) through (9) of
this section may be performed by a juvenile court probation counselor for any
complaint referred to the court alleging the commission of an offense which
would not be a felony if commitied by an adult, if the prosecutor has given
sufficient written notice to the juvenile court that the prosecutor will not review
such complaints.

(11) The prosecutor, juvenile court probation counselor, or diversion unit may,
in exercising their authority under this section or RCW 13.40,080, refer
juveniles to mediation or victim offender reconciliation programs. Such
mediation or victim offender reconciliation programs shall be voluntary for
victims.




TILLER LAW OFFICE

November 16, 2016 - 4:44 PM

Transmittal Letter

Document Uploaded: 3-489481-Appellant's Brief.pdf

Case Name: State v. A.B.
Court of Appeals Case Number: 48948-1

Is this a Personal Restraint Petition? Yes @ No
The document being Filed is:
Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements

Motion: _____

Answer/Reply to Motion:
Brief: __Appellant's

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
Petition for Review (PRV)

Other:

Comments:

No Comments were entered.

Sender Name: Kirstie Elder - Email: Kelder@tillerlaw.com




